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British Columbia is…

Home to 

200+ First 

Nations

Each with 

their own 

unique 

culture, 

traditions, 

history and 

experiences



BC’s First Nations…

Have 34 distinct 
First Nation 
languages among 
them

Number over 
200,000 people

Maintain strong 
connections to 
the land and its 
resources 



Within the NICC

21 First Nations assert Aboriginal interests

Tsimshian, Coast Salish, Kwakwaka’wakw , North 

Wakashan language groups



Majority of First Nations are Kwakwaka’wakw

Large Traditional Territories, often with fairly significant areas of 
overlap

Annual round was integral to culture

Many seasonal resource camps throughout Territory

Families fiercely controlled resources within specific areas

Many communities very remote

Many have some form of agreement with Government, including 
Reconciliation Protocol Agreements, Strategic Engagement 
Agreements, Forest Consultation & Revenue Sharing Agreements 
and/or Forest Tenure Opportunity Agreements

Many local First Nations active in the forestry sector

One Douglas Treaty First Nation



NICC FN Relations Program
Lead/support FN consultation and 
proponent information sharing

Negotiate FTOAs and other forestry-
related agreements

Support MARR w negotiation and 
implementation of Treaty and Non-
Treaty Agreements

Enable access to cultural wood

Develop and sustain FN 
relationships





Not always easy!

Significant history between First Nations and 

government

Land management and resource use decisions are key 

areas of concern to First Nations

Relationship between BC and First Nations continues 

to be defined by the Courts



Constitution Act, 1982



Constitutional Duty

In all its dealings with the Aboriginal peoples, the 

Crown must act honourably

The ‘honour of the Crown’ recognizes that European 

laws and customs were superimposed on pre-existing 

Aboriginal societies who did not share those laws and 

customs

The Crown has a constitutional duty to consult and 

accommodate and this duty cannot be ‘contracted out



Constitutional Duty

Section 35 recognizes and affirms existing Aboriginal 
rights but does not address

their proof

their location

their nature

Since 1970s the courts have been attempting to clarify 
the general nature of Aboriginal rights

Few specific declarations – instead the Courts tend to 
encourage negotiated reconciliation between the 
Crown and First Nations



Evolution of Aboriginal Law Cases: 

Supreme Court of Canada

Aboriginal rights 
and title arise from 
prior occupation

Calder

Constitutio
n Act, 1982

Aboriginal 
and Treaty 
rights

Infringement of 
Aboriginal rights 
must be justified 

Sparrow

Van Der 
Peet

Test for 
aboriginal 
rights 

Aboriginal title still 
exists, sets test

Delgamuukw

Haida

Duty to 
consult and 
accommodat

e

Clarifies aboriginal 
title test 

Bernard & 
Marshall

Sappier & 
Gray

Clarifies 
aboriginal 
rights test 
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Aboriginal Title 

declared

Tsilhqot’in 

Nation



Consultation with First 

Nations
The Province has a legal duty to consult 
and accommodate First Nations

Must be in good faith with the intention of 
substantially addressing the concerns of the 
First Nations whose Aboriginal interests 
may be affected by a Government action

Consultation enables the Province to gain a 
proper understanding of the Aboriginal 
interests

Consultation is NOT intended as a means 
to prove or disprove claimed Aboriginal 
rights or title



Duty to Consult

Consultation is required when the Province:

has knowledge of claimed or proven Aboriginal or treaty 

rights;  and,

is contemplating conduct that might impact such rights

The extent of consultation required is:

proportionate to the strength of the claim supporting the 

existence of the right/title;  and,

the seriousness of potential impacts on that interest.



Aboriginal Rights Spectrum

Examples: Languages            Hunting/Fishing Title

Not site-specific rights

Aboriginal rights are those activities, 

practices and customs that are integral 

to the distinctive culture of the 

Aboriginal group

Aboriginal title gives the Aboriginal 

group the exclusive use and control 

of the land and economic benefits of 

the land



Treaty Rights

Modern Treaties

Set out rights and obligations of the 
parties, including those related to 
consultation

Historic Treaties

Surrender land in exchange for 
benefits

Facilitate Euro-Canadian 
settlement in exchange for benefits 
and rights to hunt, fish, and trap



Duty to Accommodate

Consultation may reveal a need 
to adapt, harmonize, or reconcile 
Aboriginal and Crown interests 
in certain circumstances

Accommodation generally means 
addressing concerns by taking 
steps to avoid irreparable harm or 
to minimize any adverse impacts

Benefits flowing from some 
agreements are acknowledged to 
be an accommodation for 
potential impacts



Role of Proponents

Cannot give away our consultation obligations, 

however…

Can delegate certain procedural aspects to applicants, 

tenure holders, proponents 

The outcome of which will inform the Crown’s legal 

consultation obligations

Proponents often in a better position to explain their 

proposals and address First Nation concerns earlier in 

the planning process



What are Procedural Aspects of 

Consultation?
Participating in meetings with First Nations, sometimes with 

government reps

Sharing detailed info on the proposed activity

Providing timely and meaningful info to First Nations

Obtaining or discussing info about Aboriginal interests

Modifying plans to address potential impacts on Aboriginal 

interests

Documenting the engagement and any accommodation



How to Engage Effectively?

Good relationships based on trust, goodwill, respect, 

commitment and transparency

Understand the business realities

Recognize capacity challenges

Listen

Be willing to adapt if you can

Engage first, plan second



Benefits to Forming Effective 

Relationships with First Nations

Certainty for Proposal Process

Access to a Labour

Access to Services

Marketing and Social Responsibility

Support for Government Consultation

Access to Local Knowledge



A Successful Relationship

Based on clear objectives

Responsive to First Nation’s interests

Formal or informal – i.e. legal agreement or 

arrangement

One size does not fit all



What Can You Do?

Increase your understanding of social and legal issues facing 
First Nations

Improve your cultural awareness

Develop an understanding and demonstrate respect for First 
Nation knowledge and uses of the lands and resources

Act with honour, openness, transparency and respect

Develop a First Nation engagement, employment, 
environmental and/or social responsibility policy within 
your company or team



Questions?


